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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-2 and 4-6 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over U.S. Pat. No. 6,601,253 to Tarquinio in view of U.S. Pat. No. 6,782,575 to 
Robinson. 

Claim 1, Tarquinio discloses a supportive upper body constraint device, 
comprising; 

a base 24 comprising a foam material with an impression load deflection and 
a cover 20 on the base comprising a foam material with an ILD ratio less than the 
base (col. 1 lines 27-35). Tarquinio fails to disclose the ILD ratio of the base greater 
than 40. Robinson discloses a support having a base 1 1 with a ILD ratio greater than 
40 (col. 3 lines 17-18). It would have been an obvious to have the ILD ratio greater than 
40 as taught by Robinson in order to render the overall mattress of Tarquinio somewhat 
firmer. 

Claim 2, wherein the cover comprises an elastomeric foam material with an ILD 
ratio less than about 14 (col. 3 lines 3-6)(Tarquinio). 

Claim 4, wherein the cover comprises a material having a smooth surface (fig. 1). 
Claim 5, wherein the base and support members are unitarily constructed. 
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Claim 6, Tarquinio fails to disclose the density of the cover in the range of about 
3.8 to 4 pounds per cubic foot. It would have been an obvious to have the density stated 
above, since Applicant has not disclosed that the specific density is critical and it would 
appear that the density of Tarquinio would perform equally well. 

Claims 1-3 and 5-6 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over U.S. Pat. No. 4,853,993 to Walpin et al. in view of U.S. Pat. No. 6,782,575 to 
Robinson. 

Claim 1, Walpin discloses a supportive upper body constraint device, comprising: 
a base 22 

a cover 30 on the base. Walpin fails to disclose the cover having an ILD ratio 
less than the base. Robinson discloses a cushion having a cover 12 with an ILD 
ratio less than a base 1 1 (col. 2 lines 19-23). It would have been an obvious to have the 
ILD ratio of the base greater than the cover as taught by Robinson in order to render the 
overall mattress of Walpin somewhat firmer while providing minimum body pressure. 
Claim 2, Walpin fails to disclose the cover comprisng an elastomeric foam material with 
an ILD ratio less than about 14. Robinson discloses a cover 12 with an elastomeric 
foam material with an ILD ratio less than about 14 (col. 3 lines 39-40)(Robinson). It 
would have been obvious for one having ordinary skill in the art at the time of the 
invention to employ a foam for the cover of Walpin with an ILD ratio less than about 14 
as taught by Robinson in order to provide minimum body pressure. 
Claim 3, further comprising opposing support members (26,27) on the base, the cover 
disposed in a concave contour defining a cavity (fig. 6)(Walpin). 
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Claim 5, wherein the base and support members are unitarily constructed. 

Claim 6, Walpin, as modified, fails to disclose the density of the cover in the 

range of about 3.8 to 4 pounds per cubic foot. It would have been an obvious to have 

the density stated above, since Applicant has not disclosed that the specific density is 

critical and it would appear that the density of Walpin would perform equally well. 

Claims 7-10 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over U.S. Pat. No. 4,853,993 to Walpin et al. in view of U.S. Pat. No. 

6,601 ,253 to Tarquinio. 

Claim 7, Walpin discloses a supportive upper body constraint device, comprising 

a base (10,21,22) comprising a substantially flat longitudinal surface 10 and an inclined 

surface (21 ,22)(fig. 1-2), 

a pair of opposing support members (26,27) on the inclined surface; and 
a cover 30 continuously covering the support members. Walpin fails to disclose a 
portion of the inclined surface between the support members comprising a visco- 
elastic foam material. Tarquinio discloses cushion having a cover 20 with a portion of a 
surface between support members (26,28) comprising a visco-elastic foam material. It 
would have been obvious to one having ordinary skill in the art at the time of the 
invention to have a cover of visco-elastic foam material as taught by Tarquinio in order 
to provide reduced compression of the mattress when a weight is placed on the upper 
surface of the cushion. 

Claim 8, wherein the support members are wedge-shaped, the cover disposed in 
a concave contour defining a cavity (fig. 6)(Walpin). 
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Claim 9, wherein the cover 20 comprises a smooth surface (Tarquinio). 
Claim 10, wherein the base and support members are unitarily formed. 

Claims 11-13 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over U.S. Pat. No. 4,853,993 to Walpin et al. in view of U.S. Pat. No. 
6,601 ,253 to Tarquinio, and further in view of U.S. Pat. No. 6,782,575 to Robinson. 
Claims 1 1 and 18, Walpin, as modified, fails to disclose the ILD ratio of the base greater 
than 40. Robinson discloses a support having a base 1 1 with a ILD ratio greater than 
40 (col. 3 lines 17-18). It would have been an obvious to have the ILD ratio greater than 
40 as taught by Robinson in order to render the overall mattress of Walpin somewhat 
firmer. 

Claim 12, Walpin, as modified, fails to disclose the cover comprising a foam material 
with an ILD ratio less than about 14. Robinson discloses a cover 12 with an elastomeric 
foam material with an ILD ratio less than about 14 (col. 3 lines 39-40)(Robinson). It 
would have been obvious for one having ordinary skill in the art at the time of the 
invention to employ a foam for the cover of Walpin with an ILD ratio less than about 14 
as taught by Robinson in order to provide minimum body pressure. 
Claim 13, Walpin, as modified, fails to disclose the density of the cover in the 
range of about 3.8 to 4 pounds per cubic foot. It would have been an obvious to have 
the density stated above, since Applicant has not disclosed that the specific density is 
critical and it would appear that the density of Walpin would perform equally well. 
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Response to Arguments 

Applicant's arguments filed 10/05/05 have been fully considered but they are not 
persuasive. 

In response to applicant's arguments against the references individually, one 
cannot show nonobviousness by attacking references individually where the rejections 
are based on combinations of references. See In re Keller, 642 F.2d 413, 208 
USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 
1986). Tarquinio clearly teaches a supportive upper body constraint device comprising 
a top layer with a first indentation load deflation rating, a second layer with a second 
indentation load deflection rating, and a base with a third indentation load deflection 
rating wherein the third ILD is greater than the second ILD, and the second ILD is 
greater than the first (col. 1 lines 1 5-27). Therefore, the top cover layer of Tarquinio has 
an ILD ratio less than the base as claimed by the Applicant. Tarquinio fails to disclose 
the base having an ILD ratio that is greater than 40. It is well known in the art that to 
merely change a range of values for a structural element, such as the ILD ratio of the 
base, is considered an obvious modification. Robinson, however, discloses a mattress 
having a base with an ILD ratio in the range of 24-50. Both Tarquinio and Robinson 
disclose mattresses comprised of multiple layers of foam with different ILD ratios. The 
combination as a whole would suggest to one having ordinary skill to modify the base of 
Tarquinio to have an ILD ratio within the range that is greater than 40, as suggested by 
Robinson, wherein the base ILD ratio is greater than the top cover in order to provide 
firm support for the base of Tarquinio. In response to applicant's argument that the 
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examiner's conclusion of obviousness is based upon improper hindsight reasoning, it 
must be recognized that any judgment on obviousness is in a sense necessarily a 
reconstruction based upon hindsight reasoning. But so long as it takes into account 
only knowledge which was within the level of ordinary skill at the time the claimed 
invention was made, and does not include knowledge gleaned only from the applicant's 
disclosure, such a reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 
USPQ 209 (CCPA 1971). As stated above, it is well known in the art that to merely 
change a range of values for a structural element, such as the ILD ratio for the base 
layer, is considered an obvious modification and Tarquinio clearly teaches a supportive 
upper body constraint device wherein the base layer has an ILD greater than the ILD 
ratio of the top cover layer (col. 1 lines 15-27). 

In response to applicant's argument that there is no suggestion to combine the 
references, the examiner recognizes that obviousness can only be established by 
combining or modifying the teachings of the prior art to produce the claimed invention 
where there is some teaching, suggestion, or motivation to do so found either in the 
references themselves or in the knowledge generally available to one of ordinary skill in 
the art. See In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 1988)and In re 
Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, Walpin discloses 
a supportive upper body constraint device comprising a base 22 and a cover 30 on the 
base. Walpin fails to disclose the cover having an ILD ratio less than the base. 
Robinson discloses a cushion having a cover 12 with an ILD ratio less than a base 1 1 
(col. 2 lines 19-23) and a cover 12 with an elastomeric foam material with an ILD ratio 
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less than about 14 (col. 3 lines 39-40). With Walpin and Robinson disclosing 
mattresses comprised of multiple layers of foam the combination as a whole would 
suggest to one having ordinary skill to modify the base of Walpin to have an ILD ratio 
within the range that is greater than 40 and the cover having an elastomeric foam less 
than 14 in order to provide minimum body pressure to an occupant lying upon the 
mattress. 

In response to applicant's argument that the examiner's conclusion of obviousness is 
based upon improper hindsight reasoning, it must be recognized that any judgment on 
obviousness is in a sense necessarily a reconstruction based upon hindsight reasoning. 
But so long as it takes into account only knowledge which was within the level of 
ordinary skill at the time the claimed invention was made, and does not include 
knowledge gleaned only from the applicant's disclosure, such a reconstruction is proper. 
Walpin discloses a supportive upper body constraint device comprising a base 22 and a 
cover 30 on the base. Tarquinio discloses cushion having a cover 20 with a portion of a 
surface between support members (26,28) comprising a visco-elastic foam material. It is 
widely known to employ a variety of different materials based on an individuals needs 
and the combination as a whole would have suggested employing visco-elastic foam 
material as taught by Tarquinio in the cover of Walpin order to provide reduced 
compression of the mattress when a weight is placed on the upper surface of the 
cushion. 
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Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to FREDRICK C. CONLEY whose telephone number is 
571-272-7040. The examiner can normally be reached on M-TH. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, HEATHER SHACKELFORD can be reached on 571-272-7049. The fax 
phone number for the organization where this application or proceeding is assigned is 
571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 





Suzanne Dino Barrett 
Primary Examiner 



